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by: Additional Commissioner Central Excise (Div-IV), Ahmedabad-II
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Any person an'aggriéved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate autherity in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment'of
duty. : .
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Credit of any -duty allowed to be utilized towards payment of excise duty “on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under |

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision: applicatioﬁ shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

AT gD, DY TG Yoh T AR AU SATARIBeT B iy ardier—
Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.

(1)

@

(a)

@)

(b)

@

DN SeeT Yo ARG, 1944 B GRT 35— /36—F B SAcic—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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the spéc}ie’alab‘iehch of Custom, Excise & Service Tax Appellate Tribunél of West Block

No.2, R.K. Ptram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench. of Customs, Excise & Service Tax Appellate Tribunal |
- (CESTAT) at 0-20, New-Metal Hospital Compound, Meghani Nagar, Ahmedabad :'380

016. in case.of appeals otherthan as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. '
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In case .of the order covers a number of order-in-Original, fee for eaoh 0.1.O. should be
paid in the: aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one app[loatlon to the Central Govt. As the case may be, is
filled to avoid scriptoria work if exmsmg Rs. 1 lacs fee of Rs.100/- for each.

meﬁm197oammﬁfﬁnaﬁm§m—1$whﬁﬂlﬁammmmﬁm
qaaﬁﬂumﬁﬂﬁﬁvmmwﬁmﬁﬁmaﬁwqﬁfwoesoi‘l‘@ffﬁrww
fewe w m g Afey | ‘

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty conflrmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition :for filing appeal before CESTAT. (Section 35 C (2A)
"and 35 F of the Central EXClse Act; 1944 Sectlon 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiSérvice Tax; “Duty demanded” shall lnclude
()  amount determined under Section 11 D; '
(i)  amount of erroneous Cenvat Credit taken
(i)  amount payable under Rule 6 of the Cenvat. Credlt Rules.
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In view of above an appeal agamst thls order shall lie before the Tnbunal on payment of 10%
of the duty demanded where duty; or duty and penalty are in dispute, or penalty, where penalty

alone is in dispute.”
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ORDER IN APPEAL

Two appeals have been filed as mentioned below against OIO No. .
21/ADC/2016/RMG dated 8.11.2016, passed by the Additional Commissioner, of the erstwhile

Central Excise Ahmedabad-II Commissionerate[for short - “adjudicating authority’]:

Sr. | Name of the appellant(s) ' Appeal No.
No.
1 M/s. Photokina Chemicals Private Limited, 101/Ahd-II/Appl-11/2016-17

556-B, Tajpur Road, Opposite M N Desai Petrol
Pump, Changodar, Taluka Sanand, Ahmedabad.
2 Shri Jagdish M Sheth, Managing Director, 102/Ahd-II/Appl-11/2016-17 -
.| M/s. Photokina Chemicals Private Limited,

556-B, Tajpur Road, Opposite M N Desai Petrol
| Pump, Changodar, Taluka Sanand, Ahmedabad.

2. Briefly, the facts are that a search was carried out simultanec_)usly at the appellants
. place and at M/s. Gopal Enterprises on 26.3.2015, which revealed that goods valued at Rs. 2.28

crores were lying in a ready to dispatch condition at the appellant’é premises, which was not -

entered in their daily stock account. The said goods were therefore, seized on a reasonable belief
- that the same was not accounted for with the intention to clear it without payment of Central
Excise duty. Consequently, the appellant vide his letters dated 1.4.2015 and 10.4.2015, informed
* the department that the seized goods involved trading goods valued at Rs. 1.41 crores and the '
excisable goods valued at Rs. 86.95 lacs. On completion of investigation, a show cause notice
dated 23.9.2015, was issued to the appellant inter alia alleging that the appellant had failed to '
maintain déily stock account for the period from 1.3.2015 to 26.3.2015 and suppressed the .

production, with the intention to evade payment of Central Excise duty. The notice therefore,
_proposed confiscation of excisable goods of Rs 86.95.401/-; demanded duty of Rs. 10,86, 925/-
along with interest and further proposed penalty on the appellant under Rule 25 of the Central
Excise Rules, 2002 read with Section 11AC of the Central Excise Act, 1944. Penalty under Rule
26 was also proposed on the appellant mentioned at Sr. No. 2 of the table, supra.

3. This notice was adjudicéted vide the impugned OIO dated 8.11.2016, wherein the
adjudicating authority, confiscated the seized goods but granted the appellant an option to
redeem the goods on payment of redemption ﬁné of Rs. 21,73,850/-; imposed penalty of Rs.
10,86,925/- on the appellant mentioned at Sr. No. 1 and a penalty of Rs. 2.50 lacs on the
appellant mentioned at Sr. No. 2, of the table above.

4, Feeling aggrieved, both the aforementioned appellants have filed the appeal

raising the following averments:

» the adjudicating authority’s observation that the appellant had wrongly availed benefit of
exemption notification no. 8/2003, was totally erroneous;

e that the wooden stretch boxes were supplied by M/s. Gopal Enterprises under proper invoices and
hence cannot be said to have been unaccounted for in any manner;
that the production slips were presented and it did contain the amount of excise duty; -
that no evidence has been produced that any clandestine removal has taken place or that the god
were attempted to be removed without payment of duty;

" » that confirmation of demand of duty and levy of fine and penalty is totally unjustified;




V2(32)101/Ahd-1I/Appeal-11/2016-17
V2(32)102/Ahd-Il/Appeal-11/2016-17

» that the goods which were manufactured between 1.3.2015 to 26.3.2015 were not entered in the
stock account because of absence of employee; that this was explamed by the Managing Director
of the appellant;
that imposition of huge fine is unjustified;

¢ that merely on the basis of non entry of goods in the stock account, it cannot be held that there -
was non-payment or any attempt was made to evade payment of duty;
that the impugned order has been passed on the basis of assumptions and presumption;

o that since there was no intention to remove the goods clandestinely the confiscation of the goods
and imposition of penalty is totally erroneous;

e penalty under section 11AC(c ) of the Central Excise Act, 1944, has been wrongly imposed since
the appellant had no intention to evade payment of duty; _ '

» that since no separate role has been attributed to the appeliant mentioned at Sr. No. 2 of table
above, no penalty is imposable on him;

¢ that they would like to rely on the following case laws T1rupat1 Granites [1995(78) ELT 301] and

Lakshmi Packaging [1998(98) ELT 91].

5. Personal hearing in the matter was held on 14.9.2017, wherein Shri Parthiv Salot,
CA appeared on behalf of the appellant wherein he reiterated the grounds of appeal and
_submitted that their production slip and their details were maintained batch wise and that it was
also available during the search; that daily stock account was not maintained but the material
issoe voucher matched With the clearance invoices which clearly depicted that final clearances
matched with their internal documents. Since a complete matching of all the documents was

needed for the disputed period, the appellant was again granted a hearing on 21.9.2017

5.1 Shri Parthiv Salot, CA along with Arvind Gupta, Consultant appeared before me

on 21.9.2017 and submitted a written submission along with details in two box files. He also -

submitted two charts viz. (i) quantity reconciliation with panchnama and excise invoices and (ii)

material issue voucher and reconciliation with sales/excise invoices mentioning batch number. It

was further informed that the show cause notice had taken figures from their system. In the
 additional written submissions, the appellants raised the following arguments:

¢ that no proof has been produced that the entry in dally stock account was not made with an intent
' to evade payment of duty;
e that the production records were maintained in the books which contained the details regarding
- product name, unit, quantity, batch no and remarks;

e that the quantitative reconciliation is more than enough to justify the honest intention of the
appellant; :
that there was neither shortage/excess of inputs;

¢ that revenue has not produced any evidence to show that the goods not entered in the daily stock
account were meant for clandestine removal;

e that the impugned order may be set aside and the fine and penalties imposed on appellants
mentioned at Sr. No. 1 and 2 of the table supra, be dropped.

6. Before proceeding any further, the undisputed facts in this case is enumerated

o  the panchnamma drawn on the date of search and the notice clearly mentions that the daily stock
account was not maintained for the period from 1.3.2015 to 26.3.2015;

» the Managing Director [appellant mentioned at Sr. No. 2, supra] confessed in his statement dated
23.4.2015, that the daily stock account was not maintained for the period mentioned above;

o in the letter dated 1.4.2015, the appellant in para 4 [not numbered] clearly stated that due to
unavailability of excise personnel, they could not complete the daily stock account for the month
of March 2015;

e the allegation of non maintenance of the daily stock account is accepted even in the grounds of
appeal at para (f); : -

o that the appellant subsequently accounted the seized goods, in the daily stock account andv
thereafter cleared the same on payment of appropriate Central Excise duty. S
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7. I find ‘that since the appellant had cleared the seized goods, which were released

provisionally, on payment of appropriate central excise duty, the adjudicating authority did not

confirm the demand [para 20 of the impugned OIO]. Thus the prima facie fear of the Revenue that
. the non recording of the finished excisable goods were to be clandestinely removed, has been

taken care of, albeit after the departmental action of search and seizure.

8. In view of these facts, now the primary question to be decided in these appeals are
whether the appellant is liable for [a] redemption fine subsequent to confiscation of goods; [b]
penalty on appellant 1 of the table above; and [c] whether penalty imposed on the Managing

Director is maintainable.

9. The appellant surprisingly in the grounds of appeal has claimed that the demand
stands confirmed, which I find is not factually correct. Since duty is not in dispute and the

" department itself has not confirmed the duty on.the grounds that the seized goods were

subsequently cleared by-the appellant on provisional release, on payment of duty, the question of

going through the reconciliation, submitted during the personal hearing, would not serve any

purpose.

10. I will therefore, first deal with the confiscation portion. In para 6, I have already

mentioned facts, which are undisputed. While the department’s allegation is that daily stock
register was not maintained from 1.3.2015 to 26.3.2015, I find that the appellant has accepted -
this allegation not once but [a] during his statement, [b]subsequently in the letter for provisional

release and [c]thereafter even in the grounds of appeal. Hence, it is an undisputed and accepted

. fact that the daily stock register was not maintained during the said period. be it for whatever
reason. To this allegation, the appellant’s averment is that they had maintained production

slip/records which contain ali the details. Though, RG-1 as a statutory record was dispensed
with vide Circular no. 536/32/2000-Cx dated 30.6.2000, in paras, reproduced below, the

Circular, further stated as follows:

7. Non-maintenance of daily stock account as contemplated under Rule 53 or other information
mentioned in other rules mentioned above by the assessee in his private records will mean contravention of
specified rules attracting appropriate penal action. If such non-maintenance of records are with intent to
evade payment of Central Excise duty, the more stringent penal provisions of the Central Excise Act and -
Central Excise Rules shall be attracted. Trade and industry should therefore be advised to ensure that the
requisite information as required under amended rules is scrupulously maintained in their identified
private records to avoid any penal action.

8. It is emphasised that the private records of the assessees maintained in compliance with the provisions
of the Central Excise Rules, shall necessarily be kept in the factory to which they pertain.

10.1 . Thereafter, vide the Central EXcise Rules, 2002, the Government made it

mandatory for the assessee’s to maintain Daily Stock Account. The relevant extract of the said

rule, is reproduced below for ease of reference:
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RULE 10. Daily stock account. — (1) Every assessee shall maintain proper records, on a daily basis, in
a legible manner indicating the particulars regarding description of the goods produced or manufactured,
opening balance, quantity produced or manufactured, inventory aftgoods, quantity removed, assessable
value, the amount of duty payable and particulars regarding amount of duty actually paid.

(2) The first page and the last page of each such account book shall be duly authenticated by the
producer or the manufacturer or his authorised agent.

(3) All such records shall be preserved for a period of five years immediately after the financial year to
which such records pertain.

[(4) The records under this rule may be preseived in elecironic form and every page of the record so
preserved shall be authenticated by means of a digital signature. ’

(5) The Board may, by notification, specify the conditions, safeguards and procedure to be followed by an
assessee preserving digitally signed records.]

10.2 Thus, the argument of the appellant that since the productioﬁ slip contained the
details, it was equivalent to daily stock account is not a tenable argument. The details needed to
be maintained in a daily stock account is clearly spelt out in Rule 10(1), supra. If the argument of
the appellant is accepted, that since everything was mentioned in the production slip/records, it

. is not understood as to why the appellant was then maintaining a separate daily stock account, '
both before and after the disputed period?. However, I find that the production slip would
contain the details of production of a particular date/batch only. For the entire stock, it was all
the more necessary that they maintain the daily stock account, which under the Central Excise
Rules, 2002 was mandatory on part of the appellant. But after having said so, for confiscation of
the goods, it is imperative that the requirements under Rule 25 of the Central Excise Rules, 2002,
need to be fulfilled. I find that the adjudicating authority has confiscated the goods under Rule
25, ibid, which for ease of reference states as follows: [relevant extracts]

RULE 25. Confiscation and penalty. — (1 ) Subject to the provisions of section 114C of the
Act, if any producer, manufacturer, registered person of a warehouse [or an importer who issues
an invoice on which CENVAT credit can be taken] or a registered dealer, -

(@ weseeeeeensy OF . )

@) does not account for any excisable goods produced or manufactured or stored by him; or
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@

then, all such goods shall be liable to confiscation and the producer or manufacturer or

registered person of the warchouse [or an importer who issues an invoice on which CENVAT

credit can be taken] or a registered dealer, as the case may be, shall be liable to a penalty not

exceeding the duty on the excisable goods in respect of which any contravention of the nature -
referred to in clause (a) or clause (B) or clause (c) or clause (d) has been committed, or [five
thousand rupees], whichever is greater.

10.3 I find that the rule clearly states tﬁat if a manufacturer fails to account for any
excisable goods produced/manufactufed by him, then all such goods, shall be liable for
confiscation gnd shall be liable to penalty....... However, what is significant is that invocation
of the said Rule is subject to the provisions of Section 11AC of the Central Excise Act, 1944,
' Noﬁv, Section 11AC of the Central Excise Act, 1944, clearly deals with penalty for short levy or
non levy of duty, in certain cases. It is a fact that the disputed goods [seized and provisionally
released] were subsequently removed on payment of duty; that there was no éhort payment or
non levy of duty in respect of these goods. The departmental assumption that the goods in ready
to dispatch' condition, not entered in the daily stock account, were for cland'e_stine'ﬁéﬁd&él,ﬁiS not

supported any reasoning or facts. There is nothing in the show cause notic;(s/; or:in the ﬁnpﬁgned
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order which proves that the appellant had in the past made any c;landestine clearances. In-fact on -
going through the statement of dated 23.4.2014 of appellant mentioned at Sr. No. 2 of the first
para supra, I find that on being asked as to why the daily stock account was not updated from
v1.3.2015 10 26.3.2015, he stated that the daily stock account was maintained in computer; that
though they could not maintain daily stock account during the said period, all ﬁhe manufacturing '
figures were available with them; that they had cleared all goods during the said period on
payment of duty; that there were no illicit c‘learanceé. Therefore, the appellant’s contention, that
since the department has not brought on record any evidence to prove that they intended to .
clandestinely remove the goods which were not accounted for in the daily stock account, the
goods were not liable for confiscation and penalty, is a legally tenable argument. I find that the
Hon’ble Tribunal in the case of Garden Silk Mills [1991(51) ELT 373] has held that when goods

were still within the factory premises and were not attempted to be clandestinely removed,

confiscation cannot be sustained. Therefore, in view of the fact that [a] the goods were never
removed; [B] that these goods were subsequent to seizure and provisional release were cleared on
payment of duty; and [c] that there is no evidence on record to support the assﬁmption of the
department that the appellant intended to clandestinely remove the non accounted goods, I set

aside the confiscation of the goods ordered by the adjudicating authority under Rule 25 of the
Central Excise Rules, 2002.

11. Since the goods have not been held liable for confiscation, the question of
redemption fine does not arise. The redemption fine imposed on the appellant is therefore set

aside.

12. " Now coming to the secbnd point of imposition of penalty on the appellant
‘mentioned at Sr. No. 1 of the table supra, 1 find that a penalty of Rs. 10,86,925/- is imposed
under Section 11AC(1)(c) of the Central Excise Act, 1944 read with Rule 25 of the Central -
' Excise Rules, 2002,

SECTION [11AC. Penalty for short-levy or non-levy of duty in certain cases. — (1) The
amount of penalty for non-levy or short-levy or non-payment or short-payment or erroneous
refund shall be as follows :-

() RN .
(D). eurs

(c) where any duty of excise has not been levied or paid or has been short-levied or short-
paid or erroneously refunded, by reason of fiaud or collusion or any wilful mis-statement or
suppression of facts, or contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duty, the person who is liable to pay duty as
determined under sub-section (10) of section 114 shall also be liable to pay a penalty equal to the
duty so determined : , :

Now penalty under Section 11AC, can be imposed only where any duty of excise has not been
. levied or paid or has been short levied or short paid, etc., by reason of fraud or collusion or any
willful mis statement or suppression of facts, or contravention of any of the provisions of this
Act or the Rules, with intent to evade payment of duty. Since no duty stands confirmed, neither ‘
does the impugned OIO give a clear finding that there was fraud, collusion, willful misstate_rhéﬁ{,‘
suppreséion of facts, etc., and since the clearances were made on payment of duty, no penalt& ban '

be imposed under Section 11AC of the Central Excise Act, 1944. Since the confiscation under - -
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*Rule 25 is already set aside being non sustainable, the question of imposing penalty under Rule
25 of the Central Excise Rule, 2002 also does not arise. -

13. Now coming to the last question to be decided as to whether the adjudicating
authority was correct in imposing penalty on the Managing Director. Appellant no. 2 in the table
supra, has stated that no separate role is attributed to him in the show cause notice. I find that the .
allegation made is that the appellant mentioned at Sr. No. 2 was aware or had reasons to believe
that the goods which were lying unaccounted were liable for confiscation. However, since I
have set aside the confiscation of the goods,'the question of imposing penalty on the Managing
Director does not arise. Therefore, the penalty imposed on Shri Jagdish M Sheth, Managing

Director, is set aside.

14, After having said so, it is a fact that the daily stock account in terms of Rule 10 of

the Central Excise, Rules, 2002, was not maintained by the appellant for the period from
1.3.2015 to 26.3.2015. Therefore, for this contravention, I impose a general penalty of Rs.

5.000/- on appellant at Sr. no. (1) of the table in para (1), supra, in terms of Rule 27 of the

Central Excise Rules, 2002. While imposing this penalty, I draw support from the order of the
Hon’ble Tribunal in the case of Indian Steel & Wire Product Limited [1995(78) ELT 298],
wherein it was held that non mention of Rule 226 in the show cause notice is no impediment to
modify the penalty imposed under Rule 173Q of the Central Excise Rules, 1944. In view of the
foregoing, I pass the following orders: ‘

[a] since the confiscation of the goods is set aside being non mam’camable= the question of
imposing redemption fine does not arise;

" [b] the penalty of Rs. 10,86,925/- imposed on M/s. Photokina Chemicals Pr1vate Limited, under

Section 11AC(1)(c) of the Central Excise Act, 1944 read with Rule 25 of the Central Excise
Rules, 2002, is set aside;

[¢] penalty of Rs. 2,50,000/- on Shri Jagdish M Sheth, Managing Director of the appellant no. 1
under Rule 26 of the Central Excise Rules, 2002 is set aside;

[d] penalty of Rs. 5,000/ is imposed under Rule 27 of the Central Excise Rules, 2002 on M/s.
Photokina Chemicals Private Limited . -

15. rfiersal gRT & T 91 T & TAveRT SRR ald ¥ fpar s @
15. The appeal filed by the appellant(s) stands disposed of in above terms.
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Date: .10.2017

Attested
\KS\

(Vinod Lukose)

Superintendent ,

Central Tax(Appeals),

Ahmedabad.




To,

V2(32)101/Ahd-TI/Appeal-1/2016-17
V2(32)102/Ahd-1I/Appeal-1/2016-17

M/s. Photokina Chemicals Private Limited,
556-B, Tajpur Road, Opposite M N Desai Petrol

Pump, Changodar, Taluka Sanand, Ahmedabad. -

Shri Jagdish M Sheth, Managing Director,
M/s. Photokina Chemicals Private Limited,

-556-B, Tajpur Road, Opposite M N Desai Petrol

Pump, Changodar, Taluka Sanand, Ahmedabad.

- Copy to:-

1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad North Comm1ss1onerate
3. The Deputy/Assistant Commissioner, Central Tax, Division [V, Ahmedabad North.

4. The Additional Commissioner,

Commissionerate.
. Guard File.
6. P.A.

System, Central Tax, Ahmedabad North
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